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R. (1894) 58 Ark. 407, 435, and would indicate that the public 
interests are more involved in corporations than in the case of pri- 
vate persons. In altering charters, excluding the extreme view, the 
two powers would seem to be practically coincident. In this re- 
spect, while logically the legislature under an unlimited reservation 
would retain unlimited control, yet in reality the courts have so far 
restricted the exercise of this power that the legislature today prac- 
tically exercises as much control under the police power as under 
the reserved power to alter and amend. 



Conveyance of Homestead Lands in Pursuance of Illegal 
Contracts. — It has been the policy of the United States government 
in disposing of public lands to provide in so far as possible for a 
beneficial distribution. Accordingly, it has endeavored to prevent 
the accumulation of large tracts in the hands of speculative hold- 
ers, as detrimental to the immediate development of the land and 
the best interests of the people. Congress, having absolute right to 
dispose of public lands, U. S. Constitution, Art. IV, Sec. 3, has 
provided three general methods of distribution: that by public sale, 
Rev. Stat. U. S. Sec. 2353, by sale after pre-emption, Rev. Stat. 
U. S. Sees. 2257-2288, and by homestead entry, Rev. Stat. U. S. 
Sees. 2289-2302. Transfers whether by sale or by grant, under 
the general laws, have been restricted to small holdings and, except 
under public sale which has been practically abolished, Act March 
3, 1 89 1, have been conditioned upon occupation and improvement. 
Under the homestead laws the claimant is, upon original applica- 
tion, required to swear "that his entry is made for the purpose of 
actual settlement and cultivation and not either directly or indi- 
rectly for the use or benefit of any other person, " Rev. Stat. U. S. 
Sec. 2290, and again, upon final proof for patent " that no part of 
the land has been alienated," Rev. Stat. U. S. Sec. 2291. The pre- 
emption laws, now applicable only to claims filed before Mar. 3, 
1 89 1, contain similar provisions, Rev. Stat. U. S. Sec. 2262. 
Under these statutes, it is held that conveyances or agree- 
ments to convey, if made before final proof, are illegal and 
void as against public policy, Anderson v. Carkins (1889) 
135 U. S. 483, though the contrary is commonly held by the 
Land Department, Larson v. Weisbecker (1882) 1 Dec. Dep. 
Int. 422; Haling v. Eddy (1889) 9 Dec. Dep. Int. 337, and 
the State courts, Norn's v. Heald (1892) 12 Mont. 282, as to mort- 
gages, which do not indicate settlement for the benefit of another 
and are alienations in form only. Fuller v. Hunt (1878) 48 la. 
163, 166. After final entry or issue of certificate, alienations or 
contracts to alienate, even though made in pursuance of the old 
agreements, will be upheld at law. Myers v. Croft (1871) 13 Wall. 
291; McMillen v. Gerstle (1893) 19 Colo. 98; Larison v. Wilbur 
(1890) 1 N. D. 284. The further step of enforcing them in equity 
has been taken in a recent case in the Supreme Court of the United 
States which set aside a deed, prior in record, in favor of a deed, 
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prior in fact, executed in pursuance of a previous illegal agreement 
to convey. Harttnan v. Butterfield Lumber Co. (Nov. 1905) 26 Sup. 
Ct. 63. 

Public lands, upon original entry of claim, become private prop- 
erty, Hastings etc. R. R. Co. v. Whitney (1899) 132 U. S. 357, in 
which the government, after the required conditions have been 
performed, holds a naked legal fee in trust for the prospective 
grantee, Cornelius v. Kessel (1888) 128 U. S. 456, 460, who ob- 
tains a complete title upon the issuance of a patent. Meader v. 
Norton (1870) 11 Wall. 442, 457- Since the government, though 
it has been held to possess the power of restraining the alienation 
of a granted fee, Smythe v. Henry (1890) 41 Fed. 705; Jackson v. 
Thompson (Wash. 1905) 80 Pac. 454, has not exercised it in this 
connection, the view that a conveyance by the grantee is not ren- 
dered invalid by reason of the fact that it was executed in pursu- 
ance of a prior illegal agreement is unassailable. It is true that the 
government may have the patent, as issued upon fraudulent affi- 
davits, set aside as against the patentee, U. S. v. ' Minor (1885) 114 
U. S. 233, and, consequently, against his transferee with knowledge 
of the fraud. Mullan v. V. S. (1886) 118 U. S. 271, 277. Yet 
this should not deprive such transferee of standing in equity to 
maintain his title against a third person. Armstrong v. Am. Ex. 
Bank (1889) 133 U. S. 433, 466. The practical result of this posi- 
tion, granting as it does, full recognition to rights acquired by 
land speculators through the voluntary performance of illegal con- 
tracts, seems well supported in legal theory, though its conflict with 
the spirit of the homestead laws may call for legislative interfer- 
ence along the line of restraints on alienation. 



